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6 July 2009
District Judge William H. Pauley, III
U.S. District Court for the Southern District of N.Y.
Daniel Patrick Moynihan U.S. Courthouse
500 Pearl St., Rm. 2210
New York, NY 10007-1312

Re: Inre Currency Conversion Fee Antitrust Litigation
(Master File No. M 21-95, MDL No. 1409)

As a member of the settlement class and an expert on the subject matter of this lawsuit, I
continue to object to the proposed settlement, plan of allocation, and fee award.

In my original letter of objection of 11 February 2008, I explained “(a) that the [Option 2]
algorithm is likely to be based on naive and incorrect assumptions about the behavior, spending,
and forms of payment used by different types of travellers, (b) that the algorithm is likely to result
in an unnecessarily unfair allocation of the settlement, and (c) that class counsel (and perhaps
whomever else is responsible for formulating the algorithm) have inadequate expertise on
international travel and traveller demographics, segmentation, and patterns of behavior (including
not just overall spending patterns but patterns of form of payment usage and places of payment)
to formulate a fair algorithm or evaluate the fairness of a proposed algorithm. This casts further
doubt on both the settlement allocation plan and the request for attorneys' fees.”

The proposed plan of allocation including the Option 2 algorithm, as now revealed,
confirms my fears. The plan and algorithm would be systematically unfair to some identifiable
sub-groups within the class, at the expense of other such sub-groups. Class counsel and the
“representational” plaintiffs have failed to represent the conflicting interests of those sub-groups.

I request that the Court not approve the proposed settlement or any proposed settlement,
plan of allocation, or fee award unless and until (1) the Court has taken adequate steps to ensure
that the major identifiable categories of claimants with conflicting interests are included among the
representational plaintiffs and represented by separate counsel, (2) the proposed settlement has
been revised to take into account adequate understanding and expertise (including the expertise
profferred by members of the class), and (3) an opportunity for full briefing and further hearing on
a revised settlement, plan of allocation, and fee award. I further request that, in light of the failure
of class counsel to represent the entire class, the proposed fee award be substantially reduced.
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The unfairness of the Option 2 algorithm and the proposed settlement allocation plan, and
the erroneous and inexpert assumptions on which they are based, include the following:

(1) The algorithm assumes (without any stated basis or evidence) that “cash” spending
estimated from the “In-Flight Survey of International Air Travelers” should be
deducted from estimates of card usage. But the survey asks only about credit and debit
card usage at the point of payment, not ATM usage. While short-term travellers may
bring with them a substantial portion of the cash they spend abroad, long-term
travellers and expatriates perforce obtain virtually all of their cash from foreign
ATM’s. Most cash spent by long-term travellers and independent expatriates, as
reported on the In-Flight Survey, is withdrawn from U.S. bank accounts at foreign
ATM’s, in most cases with Visa- or Mastercard-branded ATM cards, subject to the
fees at issue in this lawsuit. The erroneous and totally unfounded exclusion from the
proposed allocation of cash obtained from ATMs abroad would result in systematic
underpayments to independent long-term travellers and expatriates.

(2) The consultants developing the algorithm assumed (again without any stated basis or
evidence) that "persons living abroad for extended periods obtain lodging which is not
paid for with credit cards (such as apartments, ... etc.)." But people who don't have a
local bank account in the country where they are staying typically pay their rent in cash
obtained from an ATM (or, perhaps, with a money order or the like purchased with
cash obtained from an ATM, which has the same consequences). People people who
travel abroad for extended periods often don’t stay in any one place long enough to
rent an apartment (or do so for only part of their trip). And even where lodging is
provided or paid for by some other means, it would not account for enough of total
expenses to justify the proposed 90% reduction in settlement awards for longer times
aboard. The reduction of settlement payments for those with more days abroad would
be systematically unfair to independent expatriates and long-term travellers who didn’t
stay in one place or have the necessary employer or other institutional sponsorship
typically needed to open a local bank account abroad.

(3) The proposed algorithm errs in basing payments on total numbers of “days” abroad,
thus conflating day trips with overnight trips, and multiple short-term trips with fewer
long-term trips, despite the very different payment patterns that characterize day trips,
short trips, and long trips. Under the proposed algorithm, claimants who spent larger
numbers of days abroad would have their payments reduced by up to 90%, meaning
that the presumed trip duration — and the erroneous assumptions noted above about its
relationship to per diem card usage subject to the fees at issue — would in the case of
these claimants be the single largest factor in determining the amount of their award.
The claim form could have asked, “How many day trips did you make to places in
foreign countries? How many nights did you spend abroad? For those trips involving
an overnight stay, what the average duration of your stay abroad?” Custom cross-
tabulations, showing actual rather than presumed patterns of spending and form of
payment by trip duration, could have been obtained at small cost compared to the
amounts at stake here (approximately $5,000 per custom tabulation) from the
contractor for the In-Flight Survey. But despite treating trip duration as the most
important factor in claim awards, those devising the algorithm failed to ask about trip
duration on the claim form. Instead, they asked about trip purpose, which in the
proposed plan of allocation would be a less significant factor in the algorithm than
(erroneously inferred) trip duration. The failure to plan the algorithm before devising
the claim form and questions, inevitably resulting in a systematically unfair settlement
allocation, is evidence both of lack of subject-matter expertise and of inadequate
representation of the totality of the class.
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Each of the errors described above would result in systematic under-allocation of
settlement awards to the same sub-group within the class: Independent long-term travellers and
expatriates, who either weren’t staying in one place or didn’t have the necessary residence or
employment status to be able to open a local bank account abroad (which is typically difficult to
obtain without an employer, school, or other institutional or organizational sponsor). Those who
travelled less, took merely day trips, or had a foreign-currency bank account, would be overpaid.

Each of the errors above, and others which there is not space to detail in this limited brief,
are obvious to members of the disaffected sub-groups and to genuine experts in international
travel and spending. These errors are indicative of (a) the lack of actual expertise in those specific
subjects by the consultants from the Analysis Research Planning Corporation (ARPC) led by
ARPC President B. Thomas Florence who devised the proposed algorithm, and (b) the failure of
class counsel and the “representational” plaintiffs adequately to understand, consider, or represent
the different (and, with respect to the algorithm and allocation plan, conflicting) patterns of
behavior and interests of different sub-groups within the class.

I have been unable to find any evidence on the ARPC corporate Web site, or in any of the
declarations filed in the case describing their purported “expertise”, of any travel-related subject-
matter expertise or experience. They claim expertise in statistical modeling, but you can't model a
phenomenon you don't understand. In my expert opinion, their reports and the algorithm they
have proposed provide clear evidence of a lack of expertise or competence to devise an adequate
model of the behavior, demographics, or segmentation of international travellers and their patterns
of spending and means of making payments for international travel. (My own expertise in this
subject area was briefly described in my original letter of objection. I will be happy to provide
further details and documentation of my expertise and credentials to the Court on request.)

The misconceptions underlying the algorithm should have been noticed by the
"representational” plaintiffs, if they actually represented the diversity of the class and the
identifiable sub-groups within it. Class counsel who were looking out for the interests of all
members of the class should also have noticed these problems in the algorithm. Instead, when I
first asked questions about the algorithm, class counsel refused to provide what information they
had about the development of the algorithm (in breach of their duty to me as one of their clients).
When I and others pointed out the errors in their assumptions and their failure to understand the
behaviors, demographics, and segmentation of the class, and offered our expertise to improve the
algorithm, we were ignored. No attempt was made to take advantage of our expertise or insights.

The problems in the algorithm thus call into question the adequacy of the representation of
the class by class counsel and the representational plaintiffs, as well as the fairness of the proposed
settlement and allocation plan. For these reasons, I continue to object to the overall settlement
amount and the award of fees to class counsel, as well as the settlement allocation plan, unless
and until adequate representation of the class, and adequate expertise, has been obtained.

In accordance with the Court’s order of 2 July 2009, I hereby notify the Court that I wish
to address the Court at the hearing currently scheduled for 6 August 2009, or at whatever time
and date a hearing on the proposed settlement, plan of allocation, and fee award may be
rescheduled. I also request that any subsequent hearing(s) be scheduled with substantially greater
notice, to make less prohibitive the cost for class members living or travelling abroad to attend.

Respectfully submitted,

Edward John Hasbrouck
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Certificate of Service

I, Edward John Hasbrouck, certify that I have this day served complete copies of (1) my
3-page letter dated 6 July 2009 to District Judge William H. Pauley, III, “Re: In re Currency
Conversion Fee Antitrust Litigation (Master File No. M 21-95, MDL No. 1409)”, and (2) this
certificate of service, by (a) sending copies by electronic mail, as attachments in PDF format, to
each of the e-mail addresses below and on the following 11 pages, and (b) depositing sealed
envelopes with the U.S. Postal Service, with first-class postage affixed, containing a complete set
of photocopies, addressed to each of the postal addresses below and on the following 11 pages.

Executed in the City and County of San Francisco, California, USA
7 July 2009

Edward John Hasbrouck

District Judge William H. Pauley, III

U.S. District Court for the Southern District of N.Y.
Daniel Patrick Moynihan U.S. Courthouse

500 Pearl St., Rm. 2210

New York, NY 10007-1312

Office of the Clerk of Court (for filing)

U.S. District Court for the Southern District of N.Y.
Daniel Patrick Moynihan U.S. Courthouse

500 Pearl St.

New York, NY 10007-1312

Merrill G. Davidoff
Berger & Montague, P.C.
1622 Locust Street
Philadelphia, PA 19103

mdavidoff@bm.net

David Langer
Berger & Montague, P.C.

dlanger@bm.net

MDL No. 1409 — Hasbrouck — Certificate of Service — 11 pages of additional addresses attached


mailto:mdavidoff@bm.net
mailto:dlanger@bm.net

Adam Schwartz, Trial Attorney
Commercial Litigation Branch
Civil Division

U.S. Department of Justice
Washington, DC 20530
202-514-6381

Counsel for United States of America

P. Wes Black, Esquire
FEE, SMITH, SHARP & VITULLG, LLP
Three Galleria Tower

13155 Noel Road, Suite 1000
Dallas, TX 75240
972-934-9100

whblack@feesmith.com

Counsel for Objector Jason Youens

Peter E. Greene, Esq.

Cyrus Amir-Mokri, Esq.

SKADDEN, ARPS, SLATE, MEAGHER
& FLOM, LLP

Four Times Square -

New York, NY 10036

212-735-3000

pereene@skadden.com

cmokri@skadden.com

Counsel for JPMorganChase

Mark P. Ladner, Esq.

William R, Wade-Gery, Esq.
MORRISON & FOERSTER, LLP
1290 Avenue of the Americas
New York, NY 10104

212- 468-8000.

mladner@mofo.com
wwade-gery@mofo.com

Counsel for Bank of America Corp., Bank of
America, N.A. (USA)

David F. Graham, Esq.
Eric H. Grush, Esq.
SIDLEY AUSTIN LLP
One South Dearborn
Chicago, lllinois 60603
312-853-7000
dgraham@sidley.com

cgrush@sidley.com

Counsel for Citigroup Inc., Citibank (South
Dakota), N.A., Universal Financial Corp.,
Universal Bank, N.A., Citibank (Nevada), N.A.,
and Citicorp Diners Club Inc.

Charles E. Buffon, Esq.

Robert D. Wick, Esq.
COVINGTON & BURLING
1201 Pennsylvania Avenue, N.W.
Washington, DC 20004
202-662-6000

cbuffon@cov.com

rwick{@cov.com

Counsel for JPMorganChase
and First USA Bank, N.A.



George A. Cumming, Jr., Esq.
MORGAN, LEWIS & BOCKIUS LLP
One Market Street, Spear Tower

San Francisco, CA 94105
415-442-1000
geumming{@morganlewis.com

Counsel for Household International, Inc.,
Household Finance Corporation, Household
* Credit Services, Inc.

Edward D. Rogers, Esq.
BALLARD, SPAHR,

ANDREWS & INGERSOLL, LLP
1735 Market Street, 51st Floor
Philadelphia, PA 19103
215-665-8500
rogers(@ballardspahr.com

Counsel for Providian Financial Corp.,
Providian National Bank, and Providian Bank

Edward C. Fitzpatrick, Esq.

Randall A. Hack, Esq.

LOCKE LORD BISSELL & LIDDELL LLP
111 South Wacker Drive

Chicago, IL 60606

312-443-0700

efitzpatrick@lordbissell.com
rhack{@]ordbissell.com

Counsel for Visa International Service
Association

Daniel H. Squire, Esq.
Christopher R. Lipsett, Esq.
WILMER CUTLER PICKERING
HALE and DORR, LLP
2445 M Street, N'W.
Washington, DC 20037
202-663-6000
daniel.sguire@wilmerhale.com
chris.lipsett@wilmerhale.com
Counsel for MBNA Corporation and MBNA
America Bank, Inc.

Bruce A. Colbath, Esq.

Fiona A. Schaeffer, Esq.

WEIL, GOTSHAL & MANGES, LLP
767 Fifth Avenue

New York, NY 10153

212-310-8000
fiona.schaeffer@weil.com

Counsel for MasterCard International
Incorporated

Brian P. Brosnahan, Esq.

Allen H. Rose, Esq.

HELLER EHRMAN LLP

333 Bush Street

San Francisco, CA 94104
415-772-6000
brian.brosnahan@hellerehrman.com

allen. rosef@hellerehmman.com

Counsel for Visa U.S.A., Inc.




Bonny E. Sweeney, Esquire
Joseph D. Daley, Esquire
COUGHLIN STOIA GELLER
RUDMAN & ROBBINS, LLP
655 West Broadway, Suite 1900
San Diego, CA 92101
619-231-1058
bonnys@csgrr.com
joed@csgrr.com

Plaintiffs’ Co-Lead Counsel

Thomas F. Schrag, Esquire
James S. Baum, Esquire
Michael L. Schrag, Esquire
SCHRAG & BAUM, P.C.
280 Panoramic Way
Berkeley, CA 94704
510-849-1618
tom(@schragbaum.com
jim(@schragbaum.com

Counsel for Plaintiffs

Russ Barnes

Wildwood Lamps & Accents, Inc.

516 Paul Street

P.O. Box 672

Rocky Mount, NC 27802-0672
252-446-3266
russ@wildwoodlamps.com

Pro se objector

Sanford Ress

1260 E. Parkview

P.O. Box 1250

Jackson, WY 83001-1250
307-733-2825

Pro se objector

Dennis Stewart, Esquire

HULETT HARPER STEWART, LLP
550 West C Street, Suite 1600

San Diego, CA 92101

619-338-1133
dstewart@hulettharper.com

Counsel for Plaintiffs

Allen H. Steyer, Esquire

STEYER LOWENTHAL BOODROOKAS
ALVAREZ & SMITH LLP

One California Street, Third Floor

San Francisco, CA 94111

415-421-3400

asteyer@steyerlaw.com

Counsel for Plaintiffs

David S. Brown
70 East 10th Street, Apt. 12L
New York, NY 10003

Pro se objector

Christopher Leddy
5851 Padua Drive

- Huntington Beach, CA 92649

Pro se objector




Kelby Scott Koenig
P.O.Box 31153
Cincinnati, OH 45231
513-616-7789
kskoenig@hotmail.com

Pro se objector

David H. Wright, Ph.D.

1573 49th Street
Sacramento, CA 95819-4402
916-739-8906

Pro se objector

Kenneth L. Willeford, M.D.

Coastal Carolinas Integrated Medicine
10 Doctors Circle, Suite 2

Supply, NC 28462

910-755-6060

Pro se objector

Irving Bizar, Esquire

BALLON STOLL BADER & NADLER, P.C.

1450 Broadway, 14th Floor
New York, NY 10018
212-575-7900

ibizar(@ballonstoll.com
Counsel for Objector Bernd Bildstein

Vaughn R. Walker

P.O. Box 36100

San Francisco, CA 94102
415-522-3620
viw(@vrwalkerco.com

Pro se objector

Sheldon V. Burman, Esq.

LAW OFFICES OF SHELDON V.
BURMAN, P.C.

110 East 59th Street, 23rd Floor

New York, NY 10022

212-935-1600

Counsel for objector Gilbert Schrank

Jeffrey B. Ehney

P.C. Box 02100362
Sioux Falls, SD 57186
314-324-3866

Pro se objector

Victoria M. Bhavsar, Ph.D.
890 Citrus Lane
Pomona, CA 91768

Pro se objector




Timothy Leatherman
P.O. Box 30687
Portland, OR 97294

Pro se objector

Benjamin Cohen
8510 Rayburn Road
Bethesda, MD 20817
301-897-5541

Pro se objector

Shrenik Bavishi
PO.Box 5
Colonia, NJ 07067-0005

Pro se objector

Charles M. Thompson, Esquire
CHARLES M. THOMPSON, P.C.
5615 Canongate Lane
Birmingham, AL 35242
205-995-0068

cmtlaw(@aol.com

Counsel for Objectors Thomas Carder, Dylan
Whisenhunt, Gloria E. Whisenhunt and Judy
Sargeant

Harvey S. Shapiro, Esquire
Attorney at Law

77 Central Street, 2nd Floor
Boston, MA 02109
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clasaxn(@earthlink.net

Counsel for Objectors Joel Shapiro, David T.
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R. Stephen Griffis, Esquire

R. STEPHEN GRIFFIS, P.C.
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Edwin W. Howard, Esquire
BONVILLE & HOWARD
154 Prichard Street
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978-345-4144

Counsel for Objectors Amy Corrigan,
Edward A. Tarquinio, and Peter G. DeSimone

Ira E. Stoll

553 8th Street, Apartment 1R
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Pro se objector "

Edward Siegel, Esquire

27600 Chagrin Boulevard, #340
Cleveland, OH 44122
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efsiegel@efs-law.com

Counsel for Objector Lawrence E. Schneider
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1306 Massachusetts Avenue, Apt. 401
Cambridge, MA 02138

203-435-1100

Pro se objector

Gary Joseph (Cash) Bonas II
yourkash@yourkash.com

Pro se objector

Robert Shattuck
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rdshatt@aol.com

Pro se objector

Lynda K. Stewart, Esquire
1710 S. Baden Oaks Dr.
Pearland, TX 77581

Counsel for Objector William Rae Caldwell

Edward W. Cochran, Esquire

LAW OFFICE OF EDWARD W. COCHRAN
20030 Marchmont Road

Shaker Heights, OH 44122
edwardcochran@adelphia.net

Counsel for Objector Anne Cochran

Stacy L. Gage
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Pro se objector

Laura B. Borgia
318 South Jefferson Street
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Pro se objector




Jeremy Jacobsohn
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Rockville, MD 20852

Pro se objector

Christopher L. Graeser, Esquire
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Pro se objector

Kenny Delafrange
29 Cedar Street
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Whitney Sunderland
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Pro se objector

Sharon L. Taylor
5570 North Lake Road
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Pro se objector
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Karen Curry
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Pro se objector
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Pro se objector
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Pro se objector
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Edward M. Sclfe
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Edward John Hasbrouck
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Pro se objector
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Louisville, KY 40222
502-425-2600
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Counsel for Objector Jessica Bishop
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Texas State Bank Building

3535 Calder Avenue, Suite 235
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Counsel for Objectors Milton J. Fontenot and
Ernest J. Browne
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Counsel for Objector Rene Salazar
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